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that the per capita indebtedness of this
State is about double that of Vicloria, and
exceeds that of any other single State in the
Commonwealth, Against that we have a
per capita taxation lighter than that of any
other State. Sorely these facts disclose that
the disabilities that we are all charging at
the door of Federation are groundless, and
disprave the charge. They should cause us
to turn to the hetrer management of our
own affaivs, and to endeavour tu correct
them here as well as in the Federal sphere.
If this were duong, it would be found there
would be no oceasion for a petition to
England to secure for us relief from
the voke of Federation, that we could
work in harmony with all the States
and would secure for Australia the future
development it is natural for this country
to follow, 1 do not desire to deal with any
portion of the Case, but wish to assist the
Minister to the end that the Case may be
passed from this Hoeuwse to the lmperial
Pavliament. T thought, however, it would
only be right that I should not allow this
occasion to pass without expressivg my
views with regard to the minority.

On motion by Hon. C. G. Elliott, debate
adjourned.

House adjourned at 3.45 pm.

Legislative Rssembly,
Tuesday, 22nd May, 1934,
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The SPEAKER tock ithe (hmt aft 4.30
p.m. and read prayers.

BILL—CONSTITUTION ACTS AMEND-
) MENT (TEMPORARY).

Standing Orders Suspension.
THE MINISTER FTOR POLICE (lon.
H. Millington—27Mt, Mawthorn) [£33]: I
move—

That s0 much of the Standing Orders he
suspended as is necessary to permit of the in-

infermation.

[ASSEMBLY.)

troduction aml the passing through all its
stuges of the Constitution Aets Amendment
(Temporary) Bill at this sitting.

HON W, D. JOENSON (Cuildford-dMid-
lund) [4.34]: Surely we should have some
knowledge of what the Bill contains. Lt is
not customary to ask the House to suspend
the Standing Orders without having a
knowledge of the subjeet matter to be dis-
cussed. I have no idea of what it is. Surely
we should he informed of the nature of the
Bill, and its urgency.

THE MINISTER FOR POLICE (Hon.
M. Millington—23t. Hawthorn—in reply)
[4.35]: The Title of the Bill discloses that
Alse, if the Standing Orders
ave suspended and the Bill i3 introduced, it
will hecome the property of the House.

Hon. W. D. Johnson: This is a8 most
extraordinary procedure, and I enter my
protest against it.

Question put.

Mr. SPEAXER: There is a dissentient
voice. This being a Bill for an amendment
of the Constitution, it requires an absolute
majority, and so a division must be taken.

Division taken, all members present,
with an exception, assembling to the right
of the Speaker.

Mr, SPFEARER: There was only one
voice opposed to the motion, and 1 have now
satisfied myself that an abselute majority
is voting with the ayes. Therefore, there
is no oceasion fo procecd any farther with
the gdivision; and T declire the question
earried.

First Reading.

On motions by the Jinister for Police,
Bill introdueed and read a first time.

Second Reading.

THE MINISTER FOR POLICE {lTon.
H. Millington—Mt. Hawthorn} [4.38]
moving the second reading said: Tt is de-
sirable that 1 should recount the eircums-
stances that have rendered the Bill neces-
sary.  When Dadliament passed the Lot-
teries (Control) Aet in 1932, Mr. Clydes-
dale, the present ehairman of the Totteries
Commission, was assured by the Govern-
ment, and also independently, thai not-
withstanding that lhe was a member of
Parliament, he could aceept the position
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of chairman of the Commission without
ineurring uny disqualilication or penalty.
Last year a writ was issned at the instiga-
tion of a common informer, claiming a
penalty of £200 from Mr. Clydesdale under
Section 32 of the Constitntion Act of 1899,
Following the issue of the writ, and before
the case was heard, Parliament passed an
Act the intention of which wasz to remove
any disqualifieation  that Mr. Clydesdale
had ineurred, and s¢ quash the action then
pending against him. There is no doubt
as to what Parliament intended. How-
ever, the common informer proceeded with
and won his action, the Chief Justice hold-
ing that the Aet wns not retrospeetive in
its operation so as to prevent the common
informer from recovering the penalty. I
propose at thi= stage to read n portion of
the finding of the Chief Justice when deal-
ing with the case.

Mr. Latham: ! do not think it wise fo
do that, for that casze is still pending.

The Premicr: No, the ease pending is
not affected by this Bill.

Mr. Latham: I know that, and T do not
want to see that bronght inte it.

The MINISTER FOR POLICE: It is
necessary to read it in order to explain the
purpose of the Bill.

Mr. Ferguson: Has it appeared in the
Press?

The MINISTER FOR POLICE: Of
course. However, [ am not reading it from
any Press eutting, hut from the finding of
the Chief Justice. I am not going to read
the whole of that finding, for it will not be
necessary. The Chief Justice deall exten-
sively with the Constitution Aet as it af-
feeted the position of Mr. Clydesdale prior
to the passing of the Act of last year, and
he held that the office of a member of the
Lotteries Commission was an office of
profit under the Crown. Then, having
decided that independently of the amend-
ine Aet that was passed, his readiag of the
Constilution was that such a post was
an offiee of profit under the Crown. He
then dealt with the Aet amending the Con-
stitution, and after expressing opiniens le
proceeded in these words—

That heing sa the defenilant when he sat
and vated as a0 member of the Legislative
Coureil heeame liable fo a penalty under See-
tinn 20 of the Act, and there remains only 19

cons'der the elfect of the Constitution Acts
Amendment Act, 1933,
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That is as far as we are interested in if.
Members know the intention of the measure
that was passed by this House and another
place, and now we have to consider how it
was viewed hy the judge when the case went
before the court. I will read the judgment
in full so that members may realise the view
taken by ilre court, which was certainly not
what Parliament intended.

The plaintiff contends that the Act dogs not
operate to bar his elaim in this action, and he
relies npon two grounds. First, he says the
defendant eannot pray in zid the Act because
it refers only to n person who, on the lst De-
cember, 1043, wag hoth a member of Parlia-
ment and a member of the Lotteries Commis-
sion, and he says that, by the operation of See-
tion 38 of the Constitetion Aects Awmendment
Aet, 1899, the detfendant ceased to be a mem-
ber of Parliamen: on the 23rd day of Febru-
ary, 1943, when he accepted un office of profit
from the Crewn. I do uot agree with that con-
tention, Laoking at the whole Aet, including
the preanthle, it is my view that the words
‘“who is at present a member of Parliament??
must be read as covering a parson whe was
presuming to sit as n member, as the defendant
in faet was, on the Ist December, 1933, Any
other construction would reduce the Act to a
nullity,

The plaintiff next contends that the Aet does
not affect, or purport to affect, any penalty
which had been incurred prior to the 1st De-
comber, 1933, the date upon which the Aect
was assented to, and therefore, does not bar his
claim which is for n penalty alleged to have
heen ineurred on the 2ird day of February,
1633,  The operative words of Section 2 of
the Act are ‘“no disability, disqualification, or
penalty shall be incurred,”’ and those words
clearly point to the future. For the defendant
it was argued that a penalty was not ‘fiu-
curred’’ until it had beecome the subject of =
judgment in an actinn brought to rtecover it,
aud that accordingly the defendant had not in-
curred anv penalty at the time the Aet was
passed. In the ordinary sensc the words ‘‘to
mneur a penalty '’ mean ‘‘to become liabhle or
subject to a penalty.’’ Tf that be the sense
in which the words are used in Section 2 of
the Act. and T think it is, then it is clear that
the seetion deals with the future, and leaves
untonched any penalty to which the defendant
hecame linble prior to the 1st December, 1933,
The Preamble to the Aet confirms this view.
We there find it reeited that doubts have arisen
as to members of Parlinment having ineurred
any disqualifications or penalties under the
Conslitution Acts Amendment Act, 1899, At
that time no judgment had bern obtained
against any member of Parliament for a pen-
alty under that Act, and it i3 elear therefore
that the word “‘incurred’’ was not used in the
rreamble with the meaning which the defend-
ant secks to attach to it when used in Scetion
o

-.Incidcntally it may be abserved that in
drafting the preamhle, although Seetion 39 of
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the Counstitution Acts Amendment Act, 1599 is
mentioned, the draftsman does mot appear o
have had in mind the question of peeuniary
penalties under that section, becawse it speaks
only of doulits having arisen us to members of
Tavliament having incurred penalties by ae-
ceptanee of the office of a member of the Lot-
teries Commission, and the aceeptance of an
office of profit from the Growa by a member of
Parliament does not involve sueh member in
pecuniary penalty. A pecuniary penalty under
Section 39 is only incurred whenp a member,
having accepted an office of profit from the
Crown, presumes to sit or vote as a member of
Parliament.

For these reasons I am of opinion that the
Act pleaded by the defendant does not bar the
pluintifi's claim, and he is therefore entitled
to judgment.

The concluding sentence should be of in-
terest to members. The judge concludes hy
saying—

In these cireumstances it hecomes unneces-
anry to decide n number of other points raised
by the plaintiff but as they have heen argued
at seme length T may say that if necessary I
should liave been prepared to hold that the Act
was within the competence of the Legislature,
that it was fuly passed in manner and form
provided by law, and that it was not a Bill

which was requived to he reserved for the
gignificance of His Muajesty’s pleasure.
That is an important pronouncement. The

judge holds that fhe Act was within the
competence of the Legislature to pass, that
it was duly passed in the manner and form
provided by law, and that it was not a
measure that would reguire to be reserved
for the signifiennee of Iis Majesty’s
pleasure.  In other words, this Honse and
another place werc competent to deal with
the Constitution, and to amend it, and the
Act has heen duly passed.

Mr. Latham: That would only apply to
the point raised that the Lieutenant-Gover-
nor had not power to assent to the Aect.

The MINISTER FOR POLICE: That
was the point. The judge says the Aet was
assented to in the proper manner. He also
says that if this had been one of the ques-
tions he was called npon to decide, he would
have had to declare that the Act was
pssented to in the proper manner. The
question which did arise after the passing
of the last Act was whether the House had
power to pass such a law, and the jndge
declared that we had the power, thbat this
Parliament was supreme, and that it had
the right to alter the Constitution by amend-
ing the law, which in due course was
amended. He also said that Parliament

[ASSEMBLY.

did not do what we considered it had done,
and what we intended te do. His Honour
said plainly, in vespect to the penalty which
is incurred for sitting and voting, that the
Act had not a retrospective effeet, and that
the section of the Act dealing with that
point applied only to the future. That
was s judgment, and upon it he
found for the plaintiff. The judgment I
have read deals only with the penalty that
was inflicted by virtue of the faet that Mr.
Clydesdale sat und voted on a given date
after he had accepted what the judge termed
an offlice of profit under the Crown. Upon
the other questions involved in the wnending
Bill, sueh as the disqualification, no pro-
nouncement was made by the Chief Justice.
There are, therefore, still doubts as to what
was intended, considering His Honour made
1o pronouncements as to the significance of
his ruling. He ruled definitely in one
case, and imposed a fine of £200 as the pen-
alty for sitting and voting. The questions
dealt with in this Bill have no regard to the
penalty, or the action that was taken. Some
doubts have been expressed as to whether,
the penalty having been inewrred, 3Mr.
Clydesdale is now disqualified from holding
a seat in another place. That is the matter
we have to deal with now. We are not con-
cerned about the action that was taken in
respect to the penalty, but we are concerned
about removing the disqualification, which
we tried to remove last year,

The Premier: And which we intended to
remove.

The MINISTER FOR POLICE: We had
the best advice that c¢ould he obtained.

AMr. Sleeman: Apoparently that was not
too good.

The MINISTER FOR POLICE : The hest
adviee we had did not satisfy the Chief Jus-
tice when the casc came before him, It was
intended to make the Aet retrospective, and
words were used which, we were assured by
the legul authorities, provided for its being
retrospective, but the judge held that the
section dealing with that point dealt only
with the future. T need not go into all that.
I am not criticising what the judge has done.
It is not my business to take exception to
his judgment. For the time being we have
to aceept it. May I say that, in respeet to
the fine imposed, the Bill before the House
in no way interferes with it. On this occa-
sion we lhave endeavoured to state in plain
language what we propose to do. Janguage
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that will satisfy everyone. I cannot Lhink
of a more straightforward sentence or less
ambiguous language than that contained n
the Hrst clause, which seeks to remove every
disqualification from Mvr. Clvdesdale. Mem-
Lers will agree that the clanse absolutely
removes any possibility of disqualification.
With reference to the justice in the case, 1
think the House was satisfied alinost to a
wau on the last occasion when the Govern-
ment brought down the Bill it did, that its
objest was to remove any disqualification
from Mr. Clydesdale., We were sceking to
validate the act of the previous Government,
and an appointment that was made in all
good faith. Mr. Clydesdale was assured and
satisfied that he would ineur no disguulifica-
tion or penalty by accepiing the office. 1t
was held by eowpetent legal anthorities—I
know they do differ—that this was not an
oflice of profit under the Crown, and that
any emolument he received by holding his
commission would not come either from the
Government or the Crown. He, therefore,
accepted the position in all good faith. For
any mistake that was made the responsibility
must rest upon the Government who were
responsible for it. ‘When, after thorough
examination, a gentleman has accepted a
position, he is justified in assuming that he
15 legally entitled to accept it, That i3 what
occurred in this case. When it cane to a
question of the legality of the position being
challenged, the Government were naturally
anxious tu see that Jr. Clydesdale incurred
no penalty or disqualification, and endeav-
oured to vnlidate the act of the previous
Giovernment. The whole question was cn-
tirely removed from any party sphere. The
legal points, whieh may he very interesting
to some people, were discarded, and this
House and another place sought to do jus-
tice to the individual concerned. Tt was for
that reason the amending Act wns passed.
We are now seeking to do no more than was
done upon that oceasion, when we sought by
the usual legal formalities to preserve Mr.
Clydesdale from any disqualifiecation or pen-
aliy. We failed to saiisfy the court which
dealt  with  the matter.  Although we
fuiled on that occasion, and a penalty
has been impored, the necessity for jus-
tice heiny done stil remains, We still
have the same obligation we had Jast
vear, to endeavour to remove the disability
which has been imposed. Just as we were
entitled last vear io endeavour to rectify
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the mistake that had been made, and to see
that no penalty was inflicted upon the
gentleman who aceepted the position in all
good Taith, s0 are we justified to-day in en-
deavouring to do what we sought to do be-
fore, hut apparently failed to do. We have
a straightforward job to carry out. We
o straight to the point and state exactly
what we want. The only ebjeciion that may
be raised is that we nre attempting fo inter-
fere with a decision already given by the
court. We are not doing that. Members
will see from the Bill that we are not deing
so. A case is still before the eourt, is the
subject of an appeal, and may be the sub-
ject of a further appenl. That is in no way
being inlerfered with, for a special clause
in the Bill takes it away from that ease.
We are now vonsidering how we can make
retrospective that which we endeavoured to
make refrospeetive last year, and to provide
that anv disqualification which has been in-
curred may be removed by this Bill. We
desire to make it very clear that Parliament
wishes such disgualification to be removed
entirely.

Mr. Sampson: Does your advice on this
ocension cowe from the same source as on
the previous oceasion?

The MINISTER FOR POLICE: We have
done our best. We have consulted more than
one wuthority. The language used in this
case should satisty evervone. 1 cannot think
of language that would be plainer or more
divect. The Bill Jdeals with a specific case.

Mr. Sampson: It is embarrassing to have
a sueeession of Bills on the matter.

The MINISTER FOR POLICE: If the
Bill passes, there will not be any doubt as
to the intention of Parliminent, nor should
there be any doubt as to the interpretation.
I do not think any member of the House is
prepared to guarantee what will be the view
taken by the courts if this measure is passed.
The best that can be done is to aceept the
legal advire given by the Crown Law De-
partinent and supported by opinions from
outside. 1t i< the unanimous opinion of the
lewal gentleien who have been consulted
that the Bill meets the case, and I do not
think we can do better than thai. No lay-
man would attempt to draft a Bill which
could be guaranteed to be acceptable to the
courts of law. However, every possible
precaution has heen taken to make the lan-
zuage of the measure straightforward and
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explicit, and sueh as deals with an explieit
case, The Bill is actually as plain a direc-
tion as ean bhe given, drawn by the best
legal authorities available in Western Ans-
tralia. Thus the Government are endeavour-
ing to place the provision absolutely beyond
doubt., It is not necessary for me to elab-
orate on the provisions of the Bill. One
clause sets out definitely that there shall be
no disqualification, and I believe that the
language used ensures the desired retro-
speetive effect. In order to make it plain
that there is no desire to interfere with the
case actually hefore the courts, a ease which
will have to be decided by the eourts, Clause
3 exempts that ease from the operation of
the Bill. The obligation which we consid-
ered to he ours last year is ours this year.
Whilst not taking away anything that has
been gained in the Supreme Court by way
of penalty, we are justified, as the Parlia-
ment of Western Australia, in declaring
that the gentleman who accepted the posi-
tion on the Lotteries Commission in all good
faith shall not suffer disnualification as a
memher of Parliament, and, further, that
until the end of this year, when the Bill
will terminate, he shall not suifer either any
penalty or any disqualifieation. The Bill,
1 repeat, deals with a specific case, so that
it daes not establish any general principle.
It is to be agreed to as an act of justice,
and I believe that it will be so agreed to by
this Chamber and also by another place.
The wording of the protective clause should,
1 consider, be satisfactory to both Houses;
and the wording of the excmpting elause I
hold to be as clear and as specifie as it ean
be made. I move—

That the Bill be now read a second time.

MR. LATHAM (York) [5.3]: I offer
no objection to the Bill. When legislation
of this nature was hefore the House previ-
ously, I stated the attitude [ proposed to
adopt; and 1 see no reason to alter that
attitude. The Government of whiech I was
a member appointed to the position of mem-
ber of the Lotterics Commission two mem-
bers of Parliament. This was done in zood
faith, the Government having no knowledge
that there was any statutory bar against
either member of Parliament occupying the
position,  In the eircumstances I regard it
as my duty, anyhow, to protect thoze two
membr:s against any action which might he
brought against them, [ hope that the Bill
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does not do anything to interfere with the
decision of the courls in a case which is still
sub judice.

The Minister for Justice: Oh no!

Mr., LATHAM: I want that point made
perfectly clear, beenuse the Minister for
Police introdueed into his speech references
to a judgment given by his Honour the Chief
Justice. Tt makes me fear that possibly
there is in the Bill something more than T at
present see.

The Minister for Justice: No.

Mr. LATHAM: T do neot want to know
anything about what the Chief JFustice snid.
The Bill provides that the case now pending
may proceed. So long as that clanse remains,
I am perfeetly satisfied; but I will not be n
party to any step which will take away from
the comits their power to deliver judgment
or will deprive litigants of their rights. .\
careful perusal of the Bill :hows that its
only intention is to protect n gentleman who
is o member of another place. To that T
hiave no objection whatever. [last session
Parliament passed a Bill with the intenfion
of protecting him.  Therefore we have
already ngreed to the prineiple of this Bill.
There seems to be no reason why the House
should alter its deecision, the composition af
the Chamher not having been altered since
the last measuve was passed. Therefore 1
hiope that the present Bill will he enacted.
There is, however, another gentleman inter-
ested in legislation of this nature, and that
is the ex-member for Perth (3Mr. . W.
Mann). I am not fuite sure what his posi-
tion may be.

The Minister for Works: Action has to be
taken within three months.

Mr. LATHAM: Then that gentleman is
perfeetly protected.

The Minister for Justico: He is all right.

Mr. LATHADM: T think hon. memhers will
apree that if there is any doubt as to the
position of the ex-member for Perth, protec-
lion should also be extended to him.

The Minister for Justice: There is no
danger,

Mr. Patrick : Might hé not be liable to re-
fund his salary?

The Minister for Justice: No.

Mr. LATHAM: T wish to forget afl about
the decision of the court, as the casc is still
sub  judice. However, the amount to
which the common informer is entitled is
protected by the Bill. [ hope that it will not
he po=sible for a common informer at a later
stage to take action similar to that which has
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already heen taken. That aspect should
receive congideration. 1t i3 no use to pass
legizlation protecting a man who has in all
good faith aeeepted an appointment offered
him hy the Govermuent, if a common in-
former can eome along and make use of the
Constitution Act to bring a legal action. 1
hope the Minister for Police will give con-
sideration to that phase. There are one or
two minor matters I wish to discuss in the
{Committee stage. Meantime I zupport the
second reading of the Bill,

MR. SLEEMAN (Fremantle) [511]:
Tt seems to me that the time has arrived when
we should change our legal adwviser, The
present situation does not refleet too well
upon the people responsible for the draft-
ing of the Bills that comes here. Two years

. aga, when the Act. authorising lotteries was
passed, we were assured by the Crown Law
Department and by Ning’s Counsel that
there was nothing to prevent a member of
Parliament from accepting a seat on the
Lotteries Commission.

The Premier: That may still be right.

AMr. SLEEMAN: We have to accept the
Jjudgment of the Supreme Court as it stands.
It seems to me a question whether we should
change our legal adviser.

The Premier: Ov change the judge who
has given a decision against the opinion of
our legal adviser.

Mr. SLEEMAN: We cannot very well
change the judge unless hoth Houses of
Parliament pass a resolution to that effect.

My, SPEAKER: Order! We had better
not diseuss the judge.

Mr. SLEEMAN: In the circumstances the
Chiet Justice, or any judge, is on the box
seat. We do not put a nian on the box seat
unless we eonsider him worth puting there.
We have to aceept his judgments, right or
wrong. Bill Sikes can say the judge who
sent him inside was wrong; but it is no nse
his saying that, as once the decision has heen
given, in he goces.

The Premier: But he has his right of ap-
peal.

Mr. SLEEMAN: In this ease the appeal
haz taken place, and- that is where 1 fear
trouble may come in.

The Preniier: The matter has uot been
finalised.

Mr., SLEEMAX: We all know that we
have to abide by the decisions of the courts.
It we do not choose to abide by the decision
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ot a judge, we can go to the Full Cowrt, and
eventually to the High Court or the Privy
Couneil; but we have to aceept the ultimate
decision,  Parliament has already had two
or three goes at this particular business, and
the persons responsible for drafting the
carlier measures should be asked a question
ur two.

The Premier: It may be the judge's inter-
pretation that is wrong,

Mr. SLEEMAN: T shall not quarvel with
the judge’s interpretation, beeause one cun
appeal from that. However, in the first
place, one Ning’s Counsel says one thiug,
and then another Ning's Counsel says some-
thing else. Thereupon a third lawyer is
asked which of the two King's Counsel is
right.

Mr. Latham: And le disagrees with both
of them.

Mr. SLEEMAN: That third lawyer ig the
judge. He is a lawyer who has been raised
from the ranks of the legal profession to a
Judgeship. There is no doubt, however, that
one lawyer says one thing and another says
another thing and the third, the judge, is
supposed to be one of the pick of the pro-
fession as regards interpretation of laws.

Mr. Sampson: Your life appears to have
been saddened by lawyers,

Mr. SLEEMAN: T am nob quite clear as
to what the Bill does. If its effect will be
to upset u decision of the law courts, I am
not prepared to vote for it.

The Premivr: 1 assure yon that that is not
50.

Mr. SLEEMAN: T caunot discuss the
clauses, but the 13ill contains the words “sub-
jeet to the deterudnation of any pending
appeal.”  The judgment which has already
been given says that the defendant in the
case is liable to a fine of £200 and the loss
of his seat. The Bill is opposed to that. TE
the defendant’s appeal is dismissed, he will
still he liable to a penalty of £200 and the
foss of his seat.

The Minister for Justice: No.

The Prower: IF the appeal is dismissed %

Mr. SLuMAAN: If the appeal is dis-
mizsed, then the defendant is liable to a fine
ef £200, and the forfeiture of his seat in
Farlinnent.

The Premicr: No.
Mr. SLEFMAN: But he forfeits his
senf.

The Fremier: That is not so.
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Mr. SLEEMAN: Then that is whece I
was wrong., Much as 1 would like to pro-
teet Mr. Clydesdale, 1 do not like this. I
realise that he has been placed in a false
posifion, owing to lawyers disngreeing, and
he shoun!d never have heen placed in such a
predicament. For that rcason, 1 am pre-
pared to protect him to the end of this vear
but no longer. Personally I do not think
he should he on the Lotteries Commission,
hut he was pushed into it.

Mr. Latham: There was not too moch
pushing about it

The Premier: If the appeal goes against
the deeision by which My, Clydesdale was
fined £260, he is still liab'e to that fine, but
this Bill will not affect the position in the
way you lave indicated.

Mr. SLEEMAN: In those cireumstance:,
I am prepared to support the second read-
ing of the Bill. At the same time, T pro-
test against the way in which Bills have
heen placed before Parliament. This is not
the only occasion on which a Bi’l has becn
bhefore us in a shocking condition. Parlia-
ment is constantly heing asked to pass leais-
lation to rectify mistakes, and the time has
arrived when we should secure the cervives
of some really good Parliamentary drafts-
man, Some of the mistakes in legislation
have heen obvious.

Mr. Latham: So obvious that we did not
notice them.

Mr. SLEEMAN: As so many m'stakes
1ave heen made in the drafting of Bills, we
shonld secure the services of a first-class
lraft=man, go that we may he confident that
3ills placed before us are drafted properly.

The Premier: Put first-class lawyers dis-
igree.

Mr. SLEEMAN: When Biils come be-
‘ore us, they should be drafted in surh a
vay that we should not be required to
oclify half a dozen errors, and then the
wezislative Couneil have an opportunity to
ectify additional errors. We c¢an sympa-
hise with laymen who are liable to miss
ome of these errors, and we should have
3ills placed hefore us that are drafted satis-
actorily,

MR. NEEDHAM (FPerth) [(5.151: When
he original legislation dealing with lotter-
1w control was introduced, T opposed it.
ater, when a Bill was presented to amend
he Aet to validate the position of a cer-
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tain member or members of Parliament,
1 again addressed myself to the second
reading and announced my opposition to
it. The Bill now before us is another mea-
sure within that category, the objeet of it
heing to amend the Constitution. 1 opposed
the sunspension of the Standing Orders
when the Minister moved his motioh be-
cause I do not believe in hurrying through
an amendment to the Constitution, | regard
it as too important a matter. When we de-
cide that the Conslitntton renuires allera-
tion, it should not he done hy way of the
snapension of the Standing Orders to faeili-
tate the consideration of the legislation.
For that reason 1 opposed the move by the
Minister in that diveetion, Tt T am to he
consistent in my attitude. | must oppose
the second reading of the Fill, and T in-
tend to do s0. The Bill porports to vali-
date the position of a wember of an-
other place. While I have the highest re-
rard for that gentleman in every way, I
cannot bring myself io support a measure
that, to my mind, linkers unneecessarily
with the Constitution. Again, T do not
think it is right for Pavliament to be asked
to deal with an amendment of this deserip-
tion when the whole quesiion iz before the
conrts and is, therefore, sub judice. It is
generally recogmised that when matters ave
before the courts for deeision, the public
should ryemain silent regarding them. I
realize that the member of Parlinment in
question is in an awkward posilion and
that the Government of the day werc re-
sponsible for placing him there.  Never-
theless, [ do not think it right for Parlia-
ment to he asked to alter the Constitution
to validate his position, particularly when
the issue is still before the courts. T op-
pose the second reading of the Bill,

HON. W. D. JOHNSON ((nildford-Mid-
land) [5.21]: Retrospeetive legislation is
never palatable and when it applies fo the
Constitution, it hecomes a matter of grave
concern. The Bill is necessary because of
the ineapacity of the legal advisers of the
Government, and the ineapacity of Parlia-
mnent to disecover the weakness of the ad-
vice given.

The Premier: Or possibly the incapneily
of the judges.

Hon. W. D. JOHNSOXN: 1 do not think
it is within our province to question the
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capacity of our judges. Established cus-
tom leads us to respect their position.

The Premier: The judges’ decisions wiil
be questioned, right up to the highest (ri-
bunal in Australia.

Hon. W. D. JOHNSON: We have 1l
vight, and I take it that right will be ex-
ercised. The Bill not only provides for
the present appeal to continue, but gives
the right to proceed Lo the Privy Couneil,
if necessary.

The Premier: No.

Hon. W. D. JOHXNSOXN: We have that
right.  We are noi honad to accept the
deeision, in the lirst place. of a judwe of
ihe Supreme Conrt, nor vet the decision of
the Full Court, or the High Court of Aus.
tralia. We still retain rhe right of appeal
until ultimately we are convineed by the
highest authority under the Constitution
that the advice given to the Crown in con-
neetion with the drafting of the legislation
under review was faultv. We are not
justified in saxing that a judge was wrong.
Mis decision ean be fesied, However, the
Jjudge has deelaved that the drafting of the
legislation was wrong and for the time be-
ing we have to reeognise that position and
merely say that we regret the legislation
was not more carefully drafted, and that
Parliament did more adequately consider
the legislation and so word the elauses
that they would provide for what Parlia-
ment set out to do. In common with the
memher for Fremantle (Mr. Sleeman}, I
do not regard it as very reassuring to
members of Parliament, who are responsi-
ble for the legislation they pass, to find
that so many mistakes are made in the
drafring of Bills.

The Premier: How many mistakes have
there heen?

Hon, W, D, JOHXSON: Therc have been
(quite a numher. Some have been small mis-
takes, but nevertheless they are mistakes.

The Minister for Justice: But they have
not been important.

The Premier: We should be chary in re-
flecting npon the Parliamentary Draftsman.

Hon. W. D, JOHNSON: It seems to me
very peculiar, Prior to the last year or two,
I eannot remember so many mistakes ever
having occurred in the diafting of Bills. Tt
may be that the legislation arising out of the
depression has been unique, and required, in
the drafting, greater knowledge and capacity
than was formerly involved in such work,
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The Premier: You know it is the usual ex—
perience year in, year out,

Hon. W. D. JOHNSON': It is wrong to
say that it is uswal. To my mind, it is ex-
ceptional, and ecertainly very uncommen.
Nevertheless we find that Acts of Parliament
are now being interpreted to mean something
other than in accordance with the intentions
of Parliament.

The Minister for Justice: You must re-
member that Bills are often considerably
amended before they go through Parliament.

Ton. W. D. JOHNSON: That is so.

The Minister for Justiee: And they are
amended in Parliamentary language, not in
legal phraseology.

Hon, W. D. JOHNSON: That is quite
true, and in my experience [ consider the
laws most likely to he amended, dehated and
criticised are those ussociated with gambling
and the liquoer trade. On every oceasion it
is wonderful to contemplate the knowledwe
that is displayed by members of Parliament |
in those two snbjects.

The Premier: And you might have addeil
legislation regarding trotting, too.

Mr, Latham: And the Dog Act.

The Premier: I remember the memher for
Guidford-Midland took a very prominent
part in the legislation affecting trotting, -

Hon, W. I}, JOHNSON: It is true that [
am an authority on trotting, and .

Mr. SPEAKER: Order! T think the hon.
member is getting well away {rom the Bill.

Hon, W, ID. JOHNSON: In view of the
wonderful knowledge members always dis-
play regarding legislation affecting the liquor
trade and gambling and the number of
amendments that are submitted when refa-
tive Bilis arc introduced, it 15 quite possible
that the amendments moved ave liable to
alter the draftsmanship as originally em-
bodied in the legislation; but that dil not
apply in this instanee,

The Minister for Justice: Yes, it did.
This Bill was amended in the Legislative
Council at a minunte’s notice,

Mr. Patrick: And that was where the mis-
take eame in,

Hon. W, N, JOHNSOXN: I remember the
member for Nedlands (Hon. N. Keenan)
differing in vegard to the original Bili, which
ineluded a clause exempting wmembers of the
Lotteries Commission from the section of
the Consgitution dealing with the holding of
oflices of profit under the Crown, The mem-
ber for Nedlands expressed the opinion that.
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the clause was superfluous, and, as a result
ol the ensuing debate, the Minister in charge
of the Bill agrecd to delete the clause. The
Minister tor Justice mentioned that the legis-
Iation was amended in the Legislative Coun-
<il, but 1 was not aware of that, 1f that was
the pozition, and the clause, ns drafted by
the Parlinmentary draftsman, was amended
in another place, thereby cansing the troubte,
then we can hardly hold the 'avliamentary
Draftzman responsible for what has hap-
pened. T wonld he sorry to blame that officer
for something that Parliament had done.
The Minister for Tnstice: 1 did not say
that the Council’s amendment was respon-
sible for all this trouble, but T know the
Jegislation was amended in that House.
Hon, W. D). JOANSON: In those cirenm-
stances, we cannot hold the Parliamentary
Draftsman responsible. 1f we tinker with
legal advice and draftsmanship, we should
do it most earefully. T thought it was the
custom for members to confer with the Par-
liamentary Draftsman regarding amendments
thev intended to move, particularly on
matters of importance. No one likes retro-
spective legislation, partigularly when it ap-
plies to an amendment to the Constitution.
1 did not like the original legisiation, and 1
dislike Parliament being associated with lot-
teries or gambling. However, Parliament
took action along those lines hut did so
in a weak manner, and in a way that

«lid not cnable our desires to be con-
veved effectively to the cowrts. Evidently
our language has heen a hit loose.

Having done that, we must aceept the re-
sponsibility., Mueh as we dislike legislation
of this kind, we are bound to pass it. True,
provision is made in Clanse 3 that the exist-
ing appeal shall go on, hut the clause fur-
ther provides that no action shall be con-

menced with the object of compelling the

member o Forfeit his seat. 1 take 1t that no
action has been started in that direetion.
The Premier: That is so.

Hon. W. 1), JOHXSOXN: The clause con-
tains the following provision:—

subject. liowever, to the determination of
any pending appeal or to any right of further
appeal ot either party to such action, but this
Act shall apply and operate as a bar to all
other actions or proceedings (if any), under
the said scetion thirtx-nine which may have
heen commenced and are pending at the com-
mencement of this Aet.

I take it that is purely a safeguard to ensure
that we shall make no further blunders. Pro-
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ceedings may he pending, although we may
have no knowledge of them, and the measure
will prevent sueh proceedings being von-
tinned. T have one regret. 1 accept my
share of the responsihility and consider ny-
self just as much to blame as are members
of the Government or other members. Par-
lizunent agreed to the measure. My regret,
however, is that when the trouble arose, the
member did not resign from the commissjon.
TPublic opinion is opposed to Pariament in
this matier, and once we were proved to be
wrong, the wrong should have been righted
by the member’s resigning Lrom the cow-
mission.  Tuo pass a law providing that he
shall not be mjured as a member of Parlia-
ment is quite right, bat he would have been
hetter advised and the uetion of the Goveru-
ment would have been better understood if,
immadiately the point was raised, the Gov-
ernment had realised the wrong and had
asked Mr. Clydesdale to stand down, I hope
that when we have passed this Bill, he will
not continue in the position.

MR. McDONALD (West Perth) [5.32]:
Members will naturally approach a Bill of
this kind with hesitation and reluctance, be-
cause any interference with the Constitution
in the interests of an individual is something
we desire to avoid, if possible. Parliament,
however, bas ahready adopted a certain
course, Last year we passed a measure hav-
ing for its object the removal of the disguali-
fication whieh may have been imposed upon
a member of another place, and it seems to
me that the only consistent nititude we can
now adopt is to pass this Bill, the intention
of whieh is to do something which, by reason
of faulty language, we failed to do under
the previous measure. There are two points
about the Bill that T consider fundamental,
and I thiuvk members will agree that they
foernn the basis on which the House ts likely
to support the Bill. The first point is that
the Bill does not seek in any way to affect
existing litigation, As I understand that
litigation, it was an action for penalties in
which the plaintiff has so far succeeded. I
understand that the litigation did mot aim
nt seeking any deeree that the seat had be-
come vacaled or was liable to hecome
varated.  That may he a matter for decision
by another anthority. The action related o
penalties only, and the position of the plain-
tiff is safeguarded.



[22 Mav, 1934.]

The Premier: That stands. This Bill does
not affect that decision at all.

Mr. Raphael: 2 pity it did not, all the
same.

Mr. MeDONALD: We are not seeking fto
mterfere with any litigation taken or any
litigation pending. The second point is that
this House is seeking to honour the assur-
ane¢e given to the member when he accepted
the office. We have already passed a meas-
nre with the object of honouring that assur-
ance, and I think we wonld not be consistent
if we failed to continue the necessary legis-
lation to provide that the penalty ol dis-
qualification, which we sought to aveid pre-
viously, will be avoided in future. For those
reasons it seems to me that the Bill is one
which the House should support, and I pro-
pose to vote for the second reading.

Question put.

Mr, SPEAKER: There being a dissentient
voice, the House will divide.

Division resulted as follow:—

Aves 33
Koon« .. .. .. .1
Majority for 42
AYEN
Mr. Brockman Mr. Nulsen
Mr. Collier Mr, Patrick
Mr. Cross Mr, Raphael
Mr. Cungingham Mr, Sampson
Mr, Doney Mr. Sleeman
Mr_ Ferguson Mr. F. Q. L. Smith
Mr. Hawke Mr. J, H. Smith
Mr. Hagner Mr. Stubbs
Miss Holmao Mr. Thorn
Mr. Johnsun Mr. Tonkin
Mr. Kenneally Mr, Troy
Mr. Lambert Mr. Waroer
Mr. Latham Mr. Welsh
Mr. Mc{allum Mr, Willcock
Mr. McDonald Mr, Wise
Mr. Mlllington Mr. Wilson
Mr. Moloney (Telter.)
N
Mr. Needbam
[Tellerd

(uestion thus paseel.

Bill read a second time,

In Commitice.
My. Sleeman in the Chair; the Mini-ter
for Police in charge of the Bill.
Clause 1—agreed to.
Clause 2—XNo dizaualifieation ineuvied hy

aceeptance of the oflice of a member of the
Totteries Commis<ion:

325

Mr. LATHAM: The title refers to the
gentleman in question as the chairman of
the Lotteries Commission, but Subelause 1
of Clause 2 refers to his aceeptance of the
office of a memher of the Lotteries Commis-
~ion.

The Minister for Justice: He is a mem-
ber as well as chairman of the eommission.

Mr. LATHAM: We ought to be con-
sistent and amend either the title or the sub-
clause. .

The MINISTER FOR POLICE: I do
not ibink we had better alter it now, but if
it is necessary to do so we can make the
alteration in another place. Our desire is
to identify the person named.

Mr. Latham: But you have already iden-
tified him by stating his name. What [
suggest is, I think, the right thing to do.

The MINISTER FOR POLICE: I will
lave the point inguired into, but for the
time being we bad better pass the elause as
it is. The Bill is the work of the Parlia-
mentary DPraftrman, and he consulted no
fewer than three King’s Counse! on the ques-
tion, and they all were agreed.

Mr. Latham: Will you tell us who those
three were?

The MINISTER FOR POLICE: It
shows that we made every endeavour to
fortify the opinion of the Parliamentary
Drvaftsman, and we did so, having in mind
the contentious nature of this legislation.

Mr. LATHAM: 1 would not have risen
tnt for the Minister’s intimation to the
Chamber that the Bill is the prodnet of the
ParlFamentary Draftsman alone.

The Minister for Police: That is his
draft.
Mr. LATHAM: Buat he has consulted

three King's Coungel?

The Minister for Police:
confirmed by them.

My, LATHAM: He asked them to look
over the Bill and see that it was correet?

The Minister for Police: Ye-.

Mr. LATHAM: If the Bill has been re-
ferred to three King's Counsel, the prob-
abilities are that the complieation will he
worze than ever. T hope the Government
will not bring down a third Bill for this
purpo=r. The previous Government intro-
duced 2 measure of this uature, which was
lost ax (ke resu't of disagreement hetween
the Houses, The measure was introduced

He has beenr



326

a second time, and so anended in another

place az to he nothing like the Bill originally
infroduesd.  Now we have this Bill. We
onght to he very eareful that we avre not
making anather mistake.

AMr. Raphael: My,
sulted on this Bill.

Mr. LATHAM: If that gentleman has
agreed fo it, evervbody should he satisfied.
1 accept the Minister’s statement that he
will refer the ‘words to which I have drawn
attention io the Parliamentary Draftsman,
pointing out that it is just as well not to
confound the courts when a case is before
them. The body of the Bill refers expressiy
to the Hon. A. M. Clydesdale, but in the
title that zentleman is referred to as “chair-
man.”

Hughes has been eon-

Clause put and passed.

Clause 3—=Saving any existing judgment
under Section 39 of the Constifution Acts
Amendment Act, 1889, but barring other
actions:

Mr. McDONALD: 1 understand from the
Minister that no such actions as are referred
to in the last part of the clause are pending
now.

The Minister for Justice:
knowledge.

Mr. McDONALD: I presume the idea is
te provide a bar against any action which
might be convmenced between now and the
time when the Bill goes into effect.

The Minister for Police: That is so.

Mr. McDONALD: Then I see no ob,]ee-
tion to the clause.

Not to our

Clause put and passed.
Clause i, Title—agreed to.

Bill reported without amendment, and the
report adopted.

Third Reading.

THE MINISTER FOR POLICE (Hon.
H. Millington-—Mt. Hawthorn) [5.50]: I
move—

Thiat the Bill be now read a third time.

Mr, SPEAXER: I have counted the
House. and am satisfied that there is an
absolute majority of members present.

Question put and passed.

Bill read a third time, and transmitted
to the Couneil.

[COUNCIL.}

ADJOURNMENT—SPECIAL.
THE PREMIER (llou. 1.
Boulder) [5.51:] 1 move—

That the Mouse at its rising adjourna until
Thursday next, at 4.30 p.m.

Collier—

Question put and passed.

House adjourncd at 3.52 pom,

Legislative Council,
Wednesday, 23rd May, 1934,
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The DEPUTY PRESIDENT took the Chair
at 4.30 p.m,, and read prayers.

SWEARING-IN OF MEMBERS.

Hon. C. B. Williams (South), Hon. L.
H. H. Hall (Central) and Hon. G. Fraser
(West) took and subseribed the oath and
signed the roll.

QUESTION—ROYAL VISIT,
School Children’s Display.

Hon. A. THOMSON asked the Chief Sce-
retary: In view of the school teachers re-
fusal to assist in preparing the children of
the State for a massed drill exhibition, sueh
as was given during the Centenary eclebra-
tions, and which was considered undoubtedly
the finest and most important event of the
whole of those celebrations, will the Govern-
ment give serious consideration to employ-
ing an independent instructor so that our
children may not be debarred from secing
and hearing the Duke of Gloucester whilst
here, and also enable our distingnished guest
to have an opportunity of seeing and speak-
ing to the future citizens of the State and
the Empire?



